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STATEMENT OF THE CASE
Nature

Of The Case
Crystal

Anne May

May

restitution.

appeals from the district court’s judgment of conviction and order of

argues that the district court ordered Victim restitution without substantial

evidence and imposed an excessive sentence.

Of The

Statement

The
credit card

state

Facts

And Course Of The Proceedings

May

charged

With two counts 0f grand theft for stealing and using a Citibank

and a State Farm Bank

credit card.

(R., pp.18-19.)

As

part of a plea agreement,

May

pled guilty to the ﬁrst count 0f grand theft and, in exchange, the state dismissed the second count

of grand

theft.

(R., pp.20-30, 33-34.)

At the sentencing
that the

bank

hearing, the prosecutor requested $ 1 ,880. 1 8 in restitution for “the losses

suffered.” (T12, p.35, Ls.6-9.)

May’s counsel commented

that “the request lines

up”

but asked for additional time t0 review the request because he was “missing the documentation as
to about

open”

$300 of it.” (TL, p.50, L.22 — p.51,

until

March 26 and

request for hearing

19.)

The

by

district court

told

May’s counsel

L.1.)

The

district court

that, “[i]f n0

that date, the restitution Will

agreed t0 “hold restitution

objection t0 the restitution

is

ﬁled and

be ordered as requested.” (TL, p.51, Ls.16-

imposed a sentence 0f eight years with one year ﬁxed. (TL, p.49, Ls.22-

25.)

On March
(R., p.37.)

25,

May’s counsel ﬁled an objection

The objection

amount of $1,629.42.”
p.37.)

stated that

(R., p.37.)

May

to the prosecutor’s request for restitution.

“objects to the State’s

The objection

Motion

for Restitution, for the

also “request[ed] a hearing

0n

this matter.” (R.,

On

April

3, the

prosecutor ﬁled a motion for restitution.

(R., pp.42-43.)

requested $853.20 in restitution for Citibank, $836.91 in restitution for State

$190.07 in restitution for Idaho Central Credit Union (“ICCU”) for a
$ 1 ,880. 1 8. (R., pp.42-43 .)

The motion

stated the restitution request

The motion

Farm Bank, and

total restitution

amount of

was “based upon the attached

documentation.” (R., p.42.) But no documentation was attached t0 the motion.

On May

24, the district court signed an order for restitution awarding the full

requested by the prosecutor. (R., pp.45-46.)

May timely appealed.

(R., pp.38-39.)

amount

ISSUES

May states the issues on appeal
Did

I.

the district court abuse

restitution in the

Did the

II.

as:

its

discretion

When

it

ordered Ms.

May to

pay

amount 0f $1,880. 1 8?

district court

abuse

its

discretion

When

it

sentenced Ms.

May

for

grand theft to a uniﬁed term of eight years, With one year ﬁxed?
(Appellant’s brief, p.3.)

The
I.

state rephrases the issues as:

Has

May failed t0 show

the district court’s

award of restitution was not supported by

substantial evidence?

II.

Has

May failed t0 show the district court abused its

sentencing discretion?

ARGUMENT
I.

The
A.

District

Court Properly Awarded Restitution To State Farm Bank

Introduction

The record supports the restitution award t0
to

May’s grandmother

activities,

credits

indicating

it

The

letter

credit card statement

showed

Farm Bank

in the

Farm Bank sent a letter

the fraudulent charges and

amount of $836.91.

acknowledges the record does not support the

state

State

and statement, Which were included in the PSI documents,

support the restitution awarded t0 State

The

Farm Bank.

had credited her account with $836.91 for May’s fraudulent

and May’s grandmother’s

0n her account.

State

restitution

awarded

to the other

two banks. Presumably, the prosecutor inadvertently failed t0 ﬁle the documents referenced
motion for

restitution.

This court should remand the issue of restitution as t0 Citibank and

t0 the district court, so the prosecutor

B.

Standard

can provide the missing documents t0 the

to order restitution

.

.

.

is

within the district court’s discretion

Wisdom, 161 Idaho 916, 919, 393 P.3d 576, 579 (2017)
must “base the

restitution

(alteration omitted).

ICCU

district court.

Of Review

“Whether

in his

.”
.

.

.

The

m

district court

award 0n the preponderance of evidence submitted by the prosecutor,

defendant, Victim, or presentence investigator.”

question of fact for the district court,

I_d.

“What amount 0f restitution

whose ﬁndings

will not

be disturbed

if

t0

award

is

a

supported by

substantial evidence.” Li.

C.

The Record Supported The
The

district court

Restitution

Award T0

State

Farm Bank

properly awarded $836.91 in restitution to State

court determines that an order of restitution

Farm Bank. “Unless the

would be inappropriate 0r undesirable,

it

shall order a

make

defendant found guilty of a crime which results in an economic loss t0 the Victim to
restitution t0 the Victim.”

includes any “person 0r entity

payments

to or

on behalf of a

The record supports

Under

I.C. § 19-5304(2).

Who

suffers

economic

loss because such person 0r entity has

directly injured Victim.”

the district court’s

the restitution statute, the term “Victim”

LC.

made

§ 19-5304(1)(e)(iv).

award 0f $836.91

in restitution t0 State

Farm Bank.

May stole her grandmother’s State Farm Bank credit card and used it t0 make fraudulent purchases.
As

(PSI, pp.272-73.)

a result of

May’s criminal

grandmother’s account the amount 0f money necessary t0

The presentence

Farm Bank

make up

for

investigator provided the district court with a letter

May’s grandmother
This

State

acts,

May’s fraudulent

activity.

from State Farm Bank

to

that reads:

letter is in

OCTOBER

May’s

credited t0

17,

response to your report 0f a fraudulent transaction 0n your account.

2018

836.91

FRAUD CHARGES

A

credit in the

amount 0f $836.91 has been applied

t0

your account and should

appear on your next billing statement.

The presentence

(PSI, p. 1 56.)

credit card statement

up

t0 $836.91

investigator also provided the district court With a State

from May’s grandmother that

and correspond to various charges

lists

credit cards.

letter

and

seven different “fraud transfer[s]” that add

at Stinker,

Foot Locker that were incurred during the time that
(PSI, pp.157-58 (capitalization altered);

Farm Bank

May

ﬂ

Walmart, Albertsons, Shell

Oil,

and

had possession of her grandmother’s

PSI, pp.272-73.)

The

State

Farm Bank

credit card statement constitute substantial evidence supporting the district court’s

award

0f $836.91 in restitution to State Farm Bank.

The
awards

state

acknowledges

t0 Citibank or

that the record

ICCU. Presumably,

does not support the

the prosecutor

district court’s restitution

had documents

t0 support those

awards

0f restitution but inadvertently failed to attach them t0 his restitution motion.
(indicating the

motion was “based upon the attached documentation” but not including any

attached documentation).

1)

t0 Citibank

E, gg,

court.

and

Court afﬁrm the

district court’s restitution

Farm Bank and remand the restitution

order as t0 the restitution

Thus, the

order as to the restitution for State

awarded

(E R., pp.42-43

state requests this

ICCU for the prosecutor t0 provide the missing documents to the

State V.

district

Cunningham, 161 Idaho 698, 702, 390 P.3d 424, 428 (2017) (ﬁnding

insufﬁcient evidence to support restitution and remanding for the state to present additional

evidence in support 0f restitution)2; State

V.

Johnson, 149 Idaho 259, 267, 233 P.3d 190, 198 (Ct.

App. 2010) (ﬁnding “the State did not present substantial evidence”
with instruction that “the

district

court should conduct

new

for restitution but

remanding

proceedings to determine the

appropriate restitution”).

II.

The
A.

District

Court Did Not Abuse

Its

Sentencing Discretion

Introduction

The

district court

did not abuse

its

sentencing discretion

when

it

imposed a sentence of

eight years With one year ﬁxed.

1

The

documents exist and were reviewed at the
At the sentencing hearing, May’s counsel said that the state’s restitution
request for $ 1 ,880. 1 8 “lines up” and that he was only “missing the documentation as to about $300
of it.” (TL, p.50, Ls.22-25.) The restitution awarded t0 Citibank and ICCU makes up more than
state notes that the record strongly implies these

sentencing hearing.

$1,000 0f the requested $1,880.18.
2

In the

Cunningham line of cases, it was not until the
Supreme Court found “remanding

failed that the Idaho

State V.

(R., p.42.)

state tried a

second time for restitution and

for a third opportunity

Cunningham, 164 Idaho 759, 765, 435 P.3d 539, 545 (2019).

would be improper.”

Standard

B.

When

Of Review

evaluating Whether a sentence

is

excessive, the court considers the entire length of

the sentence under an abuse 0f discretion standard.

State V. McIntosh, 160 Idaho

1, 8,

368 P.3d

621, 628 (2016); State V. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).

MaV Has Failed To Show Her Sentence Was Excessive

C.

The

did not abuse

district court

with one year ﬁxed.

It is

presumed

is

a sentence

is

discretion

that the

probable term 0f conﬁnement. State

Where

its

When

it

imposed a sentence of eight years

ﬁxed portion 0f the sentence

V. Oliver,

Will be the defendant’s

144 Idaho 722, 726, 170 P.3d 687, 391 (2007).

Within statutory limits, the appellant bears the burden of demonstrating that

a clear abuse 0f discretion. McIntosh, 160 Idaho at

carry this burden the appellant must

show

628

it

T0

8,

368 P.3d

is

excessive under any reasonable View of

the sentence

at

(citations omitted).

the facts. Li.

A

sentence

is

reasonable if

it

appears necessary t0 accomplish the primary objective of

protecting society and t0 achieve any 0r

retribution.

Li.

differing weights

The

district court

all

of the related goals of deterrence, rehabilitation, 0r

has the discretion t0 weigh those objectives and give them

when deciding upon the

sentence.

Idaho 814, 825, 965 P.2d 174, 185 (1998) (holding

I_d.

at 9,

368 P.3d

district court

at

629; State V. Moore, 131

did not abuse

its

discretion in

concluding that the obj ectives of punishment, deterrence and protection 0f society outweighed the

need for

rehabilitation).

“In deference t0 the

trial

judge, this Court Will not substitute

a reasonable sentence where reasonable minds might differ.” McIntosh, 160 Idaho at

at

628 (quoting Stevens, 146 Idaho

ﬁxed within

the limits prescribed

at

by

148-49, 191 P.3d at 226-27).

its

8,

View 0f

368 P.3d

Furthermore, “[a] sentence

the statute Will ordinarily not be considered an abuse of

discretion

by

the trial court.”

(quoting State V. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324

Li

(1982)).

Here, the imposed sentence ﬁt Within the statutory limit. The statutory maximum for grand
theft is fourteen years,

years With one year

ﬂ

ﬁxed

LC.

§ 18-2408(2)(a),

(R., p.34).

and the

That leaves

excessive under any reasonable View 0f the facts.

She cannot d0

district court

May the burden

E

case. (TL, p.47, L.9

— p.50,

L.

1 .)

May’s grandmother

because “[s]he can’t

amount

isn’t

trust

district court

“it is

[May].”

at

628.

is.”

May With the

also don’t think

touched 0n a number of the

acknowledged

that

May’s crime was “not

want [May] back

(Tr., p.48,

The

Ls.17-18.)

1

5-21.)

in her

house”

district court

properly

seriousness of her crime:

you need

t0

be buried under the prison forever.

should be some element of punishment t0 your sentence, and
to

the

Ls.14-16.) In the district court’s View, “while the

don’t think that’s appropriate for What you have done. But, certainly,

what you did

to this

certainly a massive betrayal 0f trust.” (Tr., p.48, Ls.8—

(Tr., p.48,

huge, the conduct

all in all, I

district court

told the district court that “she doesn’t

balanced the need to punish

(Tr., p.49, Ls.

368 P.3d

found punishment 0r retribution the most relevant

it

The

biggest theft in the world” but found

So

at 8,

is

so.

sentencing objectives in the hearing,

dollar

of proving that her sentence

McIntosh, 160 Idaho

The sentence imposed was reasonable. While the

12.)

imposed a sentence of eight

I

I

I

think there

intend t0 do that for

your grandmother.

The

district court

did not abuse

its

sentencing discretion.

In attacking the district court’s sentencing analysis,

court should not have sent

May t0

prison at

all.

May repeatedly states

(E Apellant’s

that the district

brief, p.8 (asserting this “is the

type of conduct that would typically be addressed outside of the criminal justice system, and

without a term of incarceration”); Appellant’s

May

brief, p.8

(“The reasonable goal 0f removing Ms.

from her grandmother’s house could surely have been accomplished without sending Ms.

May to prison”); Appellant’s brief, p.8 (“Ms. May clearly recognizes the need to stop using drugs,
so

it is

hard to imagine

how

sending her to prison will result in any additional deterrence.”). May,

m

however, invited any error in the one year ﬁxed portion 0f her sentence by requesting “one year

ﬁxed and ﬁve years indeterminate”

m,

at the

sentencing hearing.

110 Idaho 613, 614, 716 P.2d 1385, 1386

(Ct.

(TL, p.41, Ls.13-19);

ﬂ

App. 1986) (holding invited error doctrine

applies to the defendant’s sentencing recommendations).

May’s other

attacks

on her sentence are similarly ﬂawed. She echoes the argument she

made in the district court that a lesser sentence is required because C“ this case is
and May’s “criminal conduct stemmed from her decision

to use drugs.”

substance-related’”

(Appellant’s brief, p.8

(quoting Tr., p.39, Ls.24-25).) But the district court explained why, in the context ofthis particular
case,

May’s substance abuse did not

require a lesser sentence:

And certainly people do things when they are under the inﬂuence, Whether it’s drug
0r alcohol, that they might not do otherwise. But they got there in the ﬁrst place.

So there is more going on here than mere substance dependence because you have
been offered opportunities for treatment, and they haven’t worked.
(TL, p.49, Ls.6-14;

May also
May’s

ﬂ

asserts that “the district court did not

rehabilitation.”

one year ﬁxed

PSI, p.18.)

at the

impose a sentence

(Appellant’s brief, pp.8-9.) But, as

sentencing hearing so

May

that

May concedes,

could get into

would

further

Ms.

her counsel asked for

ACE, Which

is

“essentially drug

court for parolees,” to help with rehabilitation. (Appellant’s brief, p.9 (quoting Tr., p.42, Ls.4-5).)

May

fails

t0 explain

how

the district court’s sentence of one year

ﬁxed and seven years

indeterminate took her offher requested path for rehabilitation. Based 0n the information available
in the record, for example,

May will still be eligible for the ACE program if she gets out on parole.

(E PSI, p.30 (indicating ACE

is

“designed for those struggling 0n parole”).

May

also argues that she did not deserve

punishment in the form of one year ﬁxed and

seven years indeterminate because she apologized to her family and told her grandmother she

While the

loved her. (Appellant’s

brief, p.9.)

and expression 0f love

in fashioning

its

district court certainly

sentence,

May

cites

could consider May’s remorse

no authority

those things required a lesser sentence than the sentence imposed here.

district court

for the proposition that

The record shows

properly balanced the facts 0f May’s case and determined that

May did not “need t0

be buried under the prison forever” but needed “some element 0f punishment.”
21.)

The

district court

did not abuse

its

the

discretion in determining that

(Tr., p.49, Ls.

1

5-

“some element 0f

punishment” meant eight years With one year ﬁxed.

CONCLUSION
The

state respectfully requests this

restitution as t0 State

as t0 Citibank

and

Farm Bank. The

ICCU

Court afﬁrm the judgment of conviction and order of

state also requests this

Court remand the order of restitution

so the prosecutor can present the district court with the missing

documents.

DATED this 23rd day of January, 2020.

/s/

Jeff Nye

JEFF NYE
Deputy Attorney General
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CERTEICATE OF SERVICE

IHEREBY CERTIFY that I have this 23rd day of January, 2020, served a true and correct
copy of the foregoing BRIEF OF RESPONDENT to the attorney listed below by means of iCourt
File

and Serve:

ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

/s/

Jeff Nye

JEFF NYE
Deputy Attorney General
JN/dd
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